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apportion revenues, and include in their apportionment the amount to be 
applied to school purposes, as provided by statute, any attempt to defeat 
the legal demands of the board of education, either by insufficient appor- 
tionment or by an insufficient levy, may be prevented by mandamus. 

Municipal legislative bodies, like the superior legislative bodies of the 
State government, in the performance of purely legislative functions, are 
exempt from coercion by mandamus. Kennedy v. Washington, 3 Cranch 
(C. C), 595; Young v. Carey, 80 111. App., 601. But mandamus lies to 
compel the proper authorities to perform their ministerial duties. People 
v. Raymond, 186 111., 407; Polk v. James, 68 Ga., 128. Thus mandamus lies 
to compel a city council to distribute and pay over the moneys apportioned 
for school purposes; Hon v. State, 89 Ind., 249; Plainfield Bd. of Educa- 
tion v. Sheridan, 45 N. J. L., 276 ; Brown v. Nash, 1 Wyo., 85 ; and to 
appropriate a sum of money for the maintenance of a public board when a 
statute makes it their duty to do so. State v. Shakespeare, 41 La. Ann., 
156; Perkins v. Slack, 86 Pa. St., 270. But where the authorities are vested 
with exclusive discretionary powers in the disbursement and distribution 
of school funds, or in appropriating money for school purposes mandamus 
does not lie to compel their discretion. Newark v. Newark Bd. of Educa- 
tion, 30 N. J. L., 374. So also the writ will not lie to compel an appro- 
priation for school purposes unless the authorities having the power to 
make the requisition therefor do so in the proper manner and at the proper 
time. Com. v. Pittsburg, 209 Pa. St., 333. 



Municipal Corporations — Powers of Council — Resolution. — Levy 
et al. v. City of Elizabeth, 80 Atl., 498 (N. J.). — Held, that a municipal 
charter conferring on the council power to "make, establish, publish and 
modify, amend or repeal ordinances, rules, regulations, and by-laws" for 
certain specified, purposes, gives no power to the council to act in that 
regard by resolution, but only by ordinance. 

Legislative and permanent acts regulating the affairs of a municipal 
corporation should be in the form of ordinances and not in the form of 
resolutions. Cascaden v. Waterloo, 106 Iowa, 673 ; Central v. Sears, 2 Colo., 
588. A resolution is sufficient for the promulgation of ministerial acts. 
Blanchard v. Bissell, 11 Ohio St., 96. An ordinance may, however, be in 
the form of a resolution and will generally be valid if enacted with all the 
formalities which are required by law for the enactment of ordinances. 
Sower v. Philadelphia, 35 Pa. St., 231 ; Alma v. Guaranty Savings Bank, 
19 U. S. App., 622. In such cases, however, it has been held that there 
must be an affirmative showing that the concomitant formalities of an ordi- 
nance, as regards its approval and subsequent publication, were observed 
to establish the validity of the resolution as an ordinance. Wheeler v. City 
of Poplar Bluff, 149 Mo., 36. But where the charter confers upon a city 
council power to regulate by ordinance, a like power to regulate by reso- 
lution is not to be implied, and such resolutions will be null and void. 
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Chicago, etc., R. Co. v. Chicago, 174 111., 439 ; Mills v. City of San Antonio, 
65 S. W., 1121 ; City of Nevada v. Eddy, 123 Mo., 546. Nor can an ordi- 
nance be repealed or modified by resolution, unless the substance of the 
ordinance is such that it originally might have been given valid effect if 
put in the form of a resolution. San Antonio v. Micklejohn, 89 Tex., 79. 
The reasoning of these cases, though not directly touching upon the iden- 
tical proposition of the principal case, tends to confirm the soundness of 
its holding, and makes more plain the tendency of the Courts to regard 
proceeding by resolution on the part of a city council as ineffectual when 
the charter can be understood in any reasonable way as calling for pro- 
ceeding by ordinance. 



Officers — Appointment — Removal — Power of Governor. — State v. 
Rhame, 75 S. E., 881 (S. C.).—Held, that the power of removal from office 
by the Governor is not incident to the power of appointment where the 
term of office is fixed by statute. Watts, J., and Gage, Cir. J., dissenting. 

It may be stated generally, that where the power of appointment is 
conferred in general terms and without restriction, the power of removal, 
in the discretion and at the will of the appointing power, is implied and 
always exists unless restrained and limited by some provision of law. 
People v. Robb, 126 N. Y., 180; Houseman v. Com., 100 Pa., 222; Town of 
Davis v. Filler, 47 W. Va., 413. By other Courts the proposition is stated 
that where the tenure of office is not fixed by law, and no other provision 
is made for removals either by the Constitution or by statute, "it is a sound 
and necessary rule to consider the power of removal as incident to the 
power of appointment." Ex parte Hennan, 13 Peters (U. S.), 230; Patton 
v Vaughan, 30 Ark., 211; State v. Dahl, 140 Wis., 301. The power of 
arbitrary removal is to be limited to these circumstances, however, and if 
the tenure is fixed by law, the appointing power cannot arbitrarily remove 
him. Collins v. Tracy, 36 Tex., 546; People v. Hill, 7 Cal., 97; State v. 
Chatburn, 63 la., 659. A general power to remove cannot be implied as a 
consequence of the power to appoint where the statute gives express 
at'thority to remove on certain specific grounds. People v. Treas. of Ingham 
County, 36 Mich., 416. Nor can it be implied where the power of appoint- 
ment by one person is dependent on the precedent or concurrent actions of 
other persons. Carr v. State, 111 Ind., 101. The power of amotion from 
office is not a judicial but an administrative power although it be exercised 
in a judicial manner. State v. Dahl, 140 Wis., 301. It may be vested else- 
where than in the appointing power; People v. McAllister, 10 Utah, 357; 
and it may be vested in the Governor alone although the appointment is 
made by and with the consent of the Senate. Wilcox v. People, 90 111., 
196. It is a common provision of State governments that the Governor 
shall have the power to remove for cause not only appointive but elective 
officers, and this is clearly within the authority of the sovereign power. 
People v. Whitlock, 92 N. Y., 191. In the case of the President of the 
United States it has been held that by reason of the construction placed by 



